UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NEW YORK

ALBI ON DI SPOSAL, | NC.

| & J DI SPOSAL OF WESTERN NEW YORK, | NC.
J & | DI SPOSAL, | NC.

11372 MAI N STREET, | NC.

ORLEANS SANI TARY LANDFI LL, 1 NC.

CRAI G A. SLATER, as Trustee of ALBION

DI SPCSAL, INC., | & J DI SPCSAL OF WESTERN
NEW YORK, INC., J & | DI SPCSAL, | NC.,
ORLEANS SANI TARY LANDFI LL, I NC. and WASTE
MANAGEMENT OF NEW YORK, | NC.

Plaintiffs
_VS_
TOM CF ALBION, TOAN BOARD OF THE
TOM OF ALBI ON
Def endant s

Joseph Zagrani czny, Esq.

Case
Case
Case
Case
Case

Bond, Schoeneck & King, LLP

One Lincoln Center

Syracuse, New York 13202- 1355

91-12805K
91-12806K
91-12807K
91-12889K
91-12878K

666556

AP 96-1093 K

Attorneys for Waste Managenent of New York, Inc.

Raynmond L. Fink, Esq.
Harter, Secrest & Enery

One Marine Mdland Center, Suite 3550
Buf f al o, New Yor k 14203- 2884

Attorneys for Trustee

Cheryl R Storie, Esq.
Julia S. Kreher, Esq.

Hodgson, Russ, Andrews, Wods & Goodyear, LLP

1800 One M & T Pl aza

Buf f al o, New Yor k 14203- 2391



Case No. 91-12805 K, et al. Page 2
AP No. 96-1093 K

Attorneys for Defendants

| . BACKGROUND

The history of these cases is set forth in detail in
this Court’s previous decision in the case of In re Al bion
Di sposal, Inc., 152 B.R 794 (Bankr. WD.N. Y. 1993), and need not
be repeated here. Relevant to this decision, however, are
certain facts which are repeated bel ow.

Prior to their 1991 bankruptcy filing the Debtors in
t hese cases owned and operated a solid waste disposal facility
(the “landfill”) in the Towm of Albion. |In 1989, the Ol eans
Sanitary Landfill, Inc. (“OSL”) filed applications with the Town
and the Departnent of Environmental Conservation (“DEC'), which
woul d enabl e vertical and horizontal expansion of the |andfil
(the “expansion applications”).

In April 1992, the landfill prem ses were |eased to
Wast e Managenent of New York, Inc. (“Waste Managenent”), and in
Decenber 1993, Waste Managenent acquired the rights to the
Debtors’ still-pendi ng expansion applications. During the course

of this bankruptcy case, Waste Managenent and the Trustee worked
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diligently to address the various concerns of the Town of Al bion
and to bring the landfill into conpliance with environnental

gui delines. As an expanded landfill, Waste Managenent’s | ease
paynments to the estate would fund a plan sufficient to pay
mllions of dollars of debt in full. But without the authority
to expand the landfill, |ease paynents to the bankruptcy estate
from Waste Managenent will be de mnims

In January 1996, the Town of Al bion, after actively
participating in this bankruptcy case, inposed a noratorium on
consideration of landfill l|icense applications. Wste
Managenent’ s expansi on applications, not yet having been
approved, were stalled by this noratorium In March 1996, the
Town effectively banned the landfill expansion contenpl ated by
t he Debtors and Waste Managenent.!?

This Mdtion to Dismss presents the question of the
extent to which this Court may interfere with the |egislative
enactnments of the Town of Al bion. But then again, perhaps the
i ssue can also be stated: To what extent may the Town interfere

with property that is in the custody of a federal court.

The | anguage of Local Laws 1,2,3,4, and 5 is, at tines,
highly technical. The overall effect of the enactnments is to
prohibit further solid waste disposal in the Town of Al bion, and
to inpose stricter zoning and permtting requirenents on other
types of waste managenent facilities.
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The present dispute is a collision between a snal
town’s desire to legislate the size of a particular landfill in
its mdst, and the duty of the Court to protect the landfill’s
creditors frominappropriately having to bear the expense of that
| egi sl ati on.

The Debtors and their co-venturer, Waste Managenent
have couched the dispute in several different theories and causes
of action that all boil down to one when the allegations are
assunmed to be true: After five years of participation in a
Chapter 11 case (five cases, actually) that worked incessantly
(and in cooperation with the Town) to nake the existing |andfil
safe and a “good nei ghbor” and to expand it onto adjoining | ands,
and after mllions of dollars were expended in that effort and
over a half-mllion dollars was paid to the Town itself in host-
community fees in that effort, may the townsfol k change their
m nds and el ect a conpliant board that votes to refuse to
consi der the expansion application?

(Wast e Managenent presumably is ready, wlling and able
to meet every legally enforceable demand that the Town coul d make
a pre-condition to approval of the application. Thus, its
counsel represents that but for the Town’s refusal to consider
the application, it can conplete every requisite to obtaining a

“right” to expand the landfill).
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As not ed above, an expanded landfill is projected to
easily pay, over a period of years, all of the many mllions of
dol l ars of debt owed by the Debtors, and earn substantial profits
for WAste Managenent.

Were there no allegations of a nexus between the
| egislation in question and these five Chapter 11 reorganization
cases, it would be as “unthinkable” for this Court to interfere
in local legislative matters as it was thought, by the court in
the case of Hanptons Hospital & Medical Center v. More, 52
N.Y.2d 88, 94 (1981), to be “unthinkable” that a certain Public
Heal th Council could be estopped fromdischarging its statutory
responsibilities. But this is the Towmn’s Mdtion to Dismss. No
di scovery has been had. And there are two nexi (perhaps nore)
that clearly exist which the Plaintiffs nust be given an
opportunity to explore: (1) the Town’ s alleged active, vigorous
participation before the Court in the processes of these
reorgani zati on cases and its alleged representations that no such
| egi slation woul d be enacted; and (2) mllions of dollars of
expenditures made on authority of this Court, allegedly at the

Town’ s behest.

1. DI SCUSSI ON
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A. The Inportance of 11 U S.C. 8§362(a)

This Court is a statutory “unit” of the United States
District Court for the Western District of New York. That august
superior court has often had its constitutional authority
chal | enged by political subdivisions, never successfully.
Whet her vindicating rights bestowed by the Constitution or
“merely” exercising the judicial power of the United States in
| esser ways, the law which the United States District Court
orders to be enforced is often suprene.

The Bankruptcy Court is not | esser than the District
Court in that specific regard. |If 11 U S.C 8§ 362(a) has in fact
been violated, no claimof federalismor inmmunity wll protect
the act. See Westefield v. IRS (In re Westefield), 172 B.R 178
(Bankr. WD.N. Y. 1994). Even elected local officials swear to
obey the Constitution and the laws of the United States, one may
assurme.

For the reasons set forth in the Plaintiffs’ briefs and
this Court’s decision in the case of Slater v. Smith (In re
Al bion Disposal, Inc. et al.), 152 B.R 794 (Bankr. WD.N.Y.
1993), the Court holds that “property of the estate” of one or

nmore of these Debtors is being adversely affected by the
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ordi nances in question. Wether that is occurring permssibly or

i nperm ssibly, under the statute, is a matter for discovery.

B. Governnental Action

This Court unhesitatingly offers the dictum(as it did
at oral argunent) that if these ordi nances had been enacted in an
envi ronnent and under circunstances in which they nerely
“incidentally” deval ued the Debtors’ property, then they would be
immune from§8 362 attack no matter how drastic the di m nution.

As noted hereinafter, the Bankruptcy Court may not insulate a
debtor fromthe | awful prerogatives of the political subdivision
wi thin which the Debtor operates, where those prerogatives do not
specifically “target” the Debtor

But when one carefully exam nes the |anguage of 11
USC 8§ 362(a)(1), (3), and (b)(4) and (5), one finds that the
popul ar wisdomto the effect that “the autonmatic stay does not
interfere with the police or regulatory power of a governnment” is
sinply incorrect. Subsection (b) of 8 362 insulates only a
governnental entity’s comrencenent or continuation of certain
actions or proceedings or the enforcenent of certain judgnents.
Nothing in the statute permts the governnental unit to exercise

control over property of the estate with inpunity. Legislative
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action that violates 8§ 362(a)(3) is violative of the automatic
stay, no matter how public-m nded and well-intentioned.

This Court agrees with those courts and comment ators
who believe that sonme exercises of control by a governnental
entity are so inextricably linked to (or otherw se are
i ndi stinguishable from the type of (a)(1l) action that (b)(4)
forgives, that (a)(3) should be ignored entirely when the (b)(4)
defense is found to exist.? Surely, for exanple, if a governnent
commences a |icense revocation proceedi ng agai nst a debtor for
failure to neet certain inspection requirenments, and the (b)(4)
defense to an (a)(1) attack is sustained, an (a)(3) attack based
on a nere rephrasing of the act as sone sort of seizure of the
debtor’s property should not be sustained.?

But this Court does not agree that (a)(1l) and (a)(3)
are Siamese twns every tinme a governnmental function is at issue,
and consequently this Court does not agree with those who believe
that a (b)(4) defense always precludes an (a)(3) attack. Sone

sei zures of property, for exanple, sinply do not involve

2See Janes O. Johnson, Jr., The |nequitable Machi nations of
Section 362(a)(3) Rethinking Bankruptcy' s Automatic Stay Over
I ntangi bl e Property Rights, 66 S.Cal.L. Rev. 659, 690-996 (1992).

In re Kish, 41 B.R 620, 623 (Bankr. E.D. Mch. 1984).
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prepetition activity of the debtor, and so cannot possibly
inplicate (a)(1).

To be sure, 28 U S.C. 8§ 959 nakes a Chapter 11 estate
vul nerable to all generally applicable |aws affecting its
busi ness operation, and no |leave of this Court is required to
enforce those laws in certain instances. But it is 8§ 362(a)(3)
and only 8 362(a)(3) that is inplicated when a governnent, fully
aware that property is property of a Chapter 11 estate, condemns,
sei zes, confiscates, shuts down, or liens that property, because
of sonme non-crimnal postpetition activity of the debtor or sone
new governnmental initiative, or some perceived connection between
that property and the activities or the debt of sonebody el se.

For exanple, if the IRS believes that sonme postpetition
acquisition of property by the Chapter 11 debtor was acconpli shed
as a nom nee for sone non-debtor taxpayer, is it free to file a
nom nee |ien against the property wthout | eave of this Court?
Probably not.

On the other hand, if a local health departnent
believes that what it knows to be a Chapter 11 debtor-restaurant
has fallen out of conpliance with sanitation requirenents, it
probably could shut the debtor down summarily because of 28
U S C § 959.

We nust not | ose sight of what 8§ 362(a) is all about.
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It is about property in custodia legis. Nothing in the many
provi sions of 8362(b) derogates this Court’s duty and
prerogative to determ ne what happens to property in its
constructive cust ody.

Certainly Congress can interfere with that, perhaps
even with a degree of retrospective application. Indeed, sonme in
Congress sought to do so during the pendency of the cases that
led to such decisions as NLRB v. Bildisco & Bildisco, 465 U. S
513 (1984) (leading to enactnent of § 1113) and In re Johns-
Manville, 36 B.R 727 (Bankr. S.D.N. Y. 1984)(leading to
consi deration of an “insol vency” prerequisite for Chapter 11
relief). The debtors that operate businesses under our
protection nust obey law. But they are not to be targets for
| ocal units of governnent who oppose them

A distinction is to be made between | egi sl ati on that
incidentally affects a bankruptcy estate and legislation that is
specifically intended to affect property of a particular Chapter
11 estate. |If the allegations of the Conplaint at Bar are
upheld, it would be clear that the local laws in question were
targeted at these Debtors and had as their specific purpose an
obj ective of divesting these Debtors of an intended use of the

assets of the estate, to wit, the lands titled to the Debtors and
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the contract rights negotiated by the Debtors anong thensel ves,
Wast e Managenent, and John and Irene Smth (the principals of the
Debt ors) .

One can imagine no nore effective way for a
governnental entity to “control” such property than to adopt
| egislation that would prohibit the proposed use.

If, on the other hand, it is determ ned that the effect
on these Debtors, however devastating, was incidental to a well-
consi dered, uniform approach to a broader problem then the
| egi sl ati on m ght not have been an “act to exercise control” over
t hese Debtors’ property, and did not violate the autonmatic stay.

That the correct focus is on the matter of “control”
rather than of “bad faith” or “good faith” is nade clear by Board
of Governors v. MZorp Financials, Inc.,502 U S 32 (1991) and In
re National Cattle Congress, 179 B.R 588 (Bankr. N.D. |owa

1995) . ¢

C. The Automatic Stay is not a Permanent |njunction

“‘Beker Indus. Corp. v. Florida Land & Water Adjudicatory
Comm ssion (In re Beker Indus. Corp.), 57 B.R 611 (Bankr
S.D.N. Y. 1986) predated MCorp., and, in this Court’s view, read
8§ 362(a)(3) too narrowmy. Hillis Mdtors Inc. v. Hawaii
Aut onobi | e Deal ers’ Assoc., 997 F.2d 581 (9th Gr. 1993) is a
nore recent view.
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All of that being said, bankruptcy experts nust
constantly rem nd thenselves that the fact that an act is
prohi bited by the automatic stay does not nmean that it is forever
and i nmutably enjoined. There is a tendency anong bankruptcy
experts to consider stayed matters to be encased in stone forever
except for the specialized subgroup in which the stay can be
lifted “for cause . . . including a | ack of adequate protection.”
11 U S.C. § 362(d). The fanpbus Second Circuit decision in the
case of Lincoln Savings Bank v. Suffolk County Treasurer (In re
Parr Meadows Racing Assoc.), 880 F.2d 1540 (2d Cr. 1989), is an
exanple. Mny practitioners consider the Parr Meadows case to
stand for the proposition that governnental entities cannot
obtain ad valoremtax liens on real estate in Chapter 11 cases,
when in fact the true holding of the case is that all the taxing
entity needs to do is nmake a notion to lift the stay, and sustain
it, in order to have its tax lien attach.?®

Thus it is also true that the fact that |oca
governnents may be automatically stayed from adopting certain

good faith and wel |l -meani ng ordi nances, and carrying out the wll

°See Carl L. Bucki, The Automatic Stay and Real Property Tax
Liens, 66 Am Bankr. L.J. 233 (1992).
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of the electorate and the good of the common weal, stands for
not hi ng nore than the proposition that they need to ask the
Bankruptcy Court perm ssion to do so first, if they are targeting
a specific debtor. The noble and |ofty issues briefed by the
Town at Bar® shoul d be considered in the context of whether the
stay should be lifted, and not in the context of what to do about
the fact, if it is true, that the Town sinply has ignored the

dictates of 8 362(a) and challenged the authority of this Court.

D. Estoppel

If that were all that the present Conplaint inplicates,
this Court sinply would deemthe existing proceeding to be the
Town’s notion to |ift the automatic stay nunc pro tunc, to
val i date the enactnent of Local Laws 1, 2, 3, 4 and 5, and would
deci de whether the stay should [ift. But that is not all that is
inplicated. Even if 11 U.S.C. § 362(a) did not exist, there

woul d be the issue of estoppel.

SFor exanple, under the anbit of the State's right to
| egislate for the health, welfare, safety, and aesthetic concerns
of the community, the Town al so argues such issues as comty with
state courts, respect for state |aw, separation of powers, |ack
of well-settled state | aw precedent, and the unique | ocal
interests that |and use | aws present.
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No court can function if the persons that appear before
it elicit benefits fromthe court’s process, and incite court
action, and harvest the fruits of the court’s authority, but
thereafter ride off into the sunset with those fruits and decl are
its own prom ses nugatory, wapping itself in the towm flag and
declaring its change of heart to be a matter of governnental
authority. No case cited by the Town in its brief regarding
est oppel says otherwise. The Town’s only response to this
Court’s citation of the case Cukierman v. Mechanics Bank (In re
J.F. Hnk & Son), 815 F.2d 1314 (9th G r. 1987), holding that
such participation before the Court in a Chapter 11 case may
result in estoppel, is that that case ought not to be applied
here because the party at issue is a municipality rather than a
private person, and the municipality is asserting a governnenta
function rather than a proprietary function.

After discovery, this Court mght determ ne that the
H nk result is not called for here. For exanple, discovery m ght
denonstrate that whatever participation there was in the
processes of this Court was undertaken by agents of the Town who
were w thout proper authority, and who the other participants
before the Court (and even the Court itself) should have known

were wi thout proper authority. |If this Court erred in believing
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that a future town board could be bound to the representations
that were being nmade (or erred in not being aware that this was a
possi bl e problem, then this Court will admt the error and wl|
not visit its own error upon the Town. But who said what to
whom on whose authority, on the basis of what duly enacted

resol utions, and perhaps nunerous other matters, nust be expl ored
in discovery. Merely invoking the mantl e of “governnenta
function” does not preclude inquiry into the nature, substance,
gquantity and quality of the Town’s participation in the

reorgani zati on proceedi ngs over which this Court has presided.

E. An Anal ogous Posture

Utimately, if all of the allegations of the Conplaint
are proven true, this Adversary Proceeding will have resol ved
itself into sonething much akin to this: a notion by the Town of
Al bi on under 8§ 362(d), five years into these cases, seeking
perm ssion to enact and enforce Local Laws 1, 2, 3, 4 and 5
because of a good faith change in the attitude of the townsfol k
towards licensed landfills, resulting in the election of a new
town board that reflects that change; which notion is opposed by
t he Debtors and Waste Managenent on the grounds that the extent

and nature of the Town’s invol venent in these proceedings for a
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five year period, and the benefits conferred on the Town as a
result thereof, mlitate against [ift of stay.

| f such an anal ogous posture is presented to this Court
after discovery, then this Court will have to deal wth the
principles briefed by the Towmm. It may be that the Town woul d be
entitled to a lift of stay, with total inpunity. It may be that
the Town would not be entitled to Iift of stay and woul d be
precl uded from enacting the ordinances that strip these Debtors
of the opportunity to repay their creditors. It nmay be that the
Town nmust be permtted to ban the expansion of a landfill inits
m dst, but that it nust nmake restitution for the benefits that
have been conferred upon it.’

The Court is persuaded by Beker Indus. Corp. v. Florida
Land & Water Adjudicatory Comm ssion (In re Beker Indus. Corp.),
57 B.R 611 (Bankr. S.D.N. Y. 1986), In re National Cattle
Congress, 179 B.R 588 (Bankr. N.D. lowa 1995) and the
authorities cited therein that a bal ancing test nust then be
applied. But as unclear as the eventual outcone nay be, even the

guestions for resolution cannot be clearly framed w thout

'Al t hough not currently before the Court, the Plaintiffs
here have applied for leave to anend to add a restitution cause
of action.
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di scovery. The Town mght think itself entitled to a ruling now,
but the Court cannot envision every possible state of facts that
m ght be elicited in discovery, and the Court will now say only
that there may be sone state of facts under which these

ordi nances may be stricken down or may be enjoined in the absence

of restitution.

I11. CONCLUSI ON

Al though the legal theories that differentiate the
causes of action may conceivably be different, the factual
predi cates are identical. Consequently, the Mdtion to Dismss is
currently denied and di scovery shall proceed apace. At its
prerogative, the Town may apply to the Court to reopen and renew
its Motion to Dismss after discovery has proceeded to a point at
whi ch the Town woul d be forced to needl ess expense if the
Plaintiffs were not currently conpelled to refine their |egal
theories. Mreover, the Court will not currently conpel any
party to provide discovery that is beyond the focus of this

Deci si on, unless warranted by intervening di scovery.?

8For exanple, it is hard at this tine to understand how the
causes of action based on breach of prom se and taking of vested
rights can be sustai ned as causes separate and distinct fromthe
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In light of this Court’s holding that the Town’s action
has the effect of controlling property of these Debtors, this
Court’s exclusive and core jurisdiction over the § 362(a) and
est oppel causes of action is clear under 28 U.S.C. 81334(d) and
28 U.S.C. §8 157(b)(2)(A), (E), (G and (O. So far as those
causes are concerned, the Town’s argunent to the contrary is
rejected, and its request for discretionary abstention is denied
w thout prejudice to later renewal. Its request for mandatory
abstention in inapposite as to the 8 362 cause of action in |light
of the express |l anguage of 28 U S.C. § 1334(c)(2), and
particularly the | ast sentence thereof.

In sum the Town’s Rule 12(b)(6) notion to dismss the
8§ 362 cause of action is denied, as is its Rule 12(b)(2) notion
directed at the estoppel cause of action. Consideration of its
Rul e 12(b)(2) notion directed at the remaining causes of action
wi || be suspended pending discovery sufficient to warrant further
attention.

A Rul e 16 scheduling conference shall be convened.

SO CORDERED

est oppel cause of action. No party should, at this tinme, be put
to discovery as to matters that would be relevant only to those
theories, and not to the §8 362(a) and estoppel theories.
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Dat ed: Buffal o, New York
December 12, 1996

U. S. B. J.



